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Judicial elections, regardless of type, create obvious tension between the free speech rights of both judicial candidates and
voters and the state's compelling interest in a judiciary that is, and is perceived as being, unbiased. Traditionally, prudent
judicial candidates have been constrained by the provisions of their state's judicial conduct codes, most of which *692
contained political activity restrictions to preserve the judge's actual and perceived impartiality. 1 In 2002, however, the
Supreme Court cast doubt on the validity of such restrictions when it struck down one clause of the Minnesota Code
of Judicial Conduct on First Amendment grounds. 2 Subsequent litigation in federal courts has struck down similar
provisions in other states. 3 In response, many jurisdictions amended their codes to lift certain restrictions on speech, 4
and the American Bar Association pondered the free speech implications of its pending new Model Code of Judicial
Conduct, finally adopted by the House of Delegates in February 2007.
An inevitable result of these developments is that more sitting judges will make campaign statements that may seem to
prejudge the result of a particular cases or compromise their impartiality in approaching a wide array of matters. Do
the remaining canons, coupled with existing recusal rules, provide an adequate remedy for litigants whose due process
rights to an impartial forum may have been compromised by overenthusiastic judicial campaign speech? If not, what
should be done and who should do it?
I. Background
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Thirty-nine states elect some or all of their judges. 5 Often criticized by academia and the bar, contested judicial elections
have been targeted by various reform movements for more than a century. 6 “Ultimately, despite the criticism and reform
efforts, the elective system remained--and continues to remain--the dominant method of judicial selection in the *693
several states.” 7
Traditionally, judicial campaigns were quiet affairs. Within the past two decades, however, this once-somnolent
backwater has transmogrified into a world of code-word slogans and personal attacks that “obscure the underlying
importance of finding a qualified candidate who can administer the law fairly and impartially.” 8 Campaign spending
in judicial elections, funded primarily by organized interests, has increased dramatically. 9 Special interest groups and
wealthy individuals--as diverse as the United States Chamber of Commerce, the Michigan Democratic Party, the Law
Enforcement Alliance of America, Citizens for Judicial Reform, the Justice for All Political Action Committee, and an
individual energy company CEO--fund independent attack ads, typically focusing on politically unpopular decisions,
not qualifications. 10
Even in the occasional high profile race, judicial candidates adhered to a Marquis of Queensbury series of constraints
on their speech and activities. 11 They did so because, until recently, it was simply assumed that *694 judicial elections
were fundamentally different from executive and legislative elections. 12 Despite the recognition that “‘the constitutional
guarantee [of freedom of speech] has its fullest and most urgent application precisely to the conduct of campaigns for
political office,”’ 13 states justified a different treatment for judicial candidates because the law, not any individual or
group, is a judge's only legitimate constituent. 14
But within the past decade, that once-settled assumption has been shattered. After a dozen years of sporadic successful
challenges in various states to particular applications of discrete code provisions, the real assault on the judicial selection
paradigm came with plaintiff Gregory Wersal's suit, filed in Minnesota in 1998 and ending up in the Supreme Court four
years later as Republican Party of Minnesota v. White. 15
II. The Impact of Republican Party of Minnesota v. White
The question presented in White was “whether the First Amendment permits the Minnesota Supreme Court to prohibit
candidates for judicial election in that State from announcing their views on disputed legal and political issues.” 16
Specifically at issue was what has been dubbed the “announce clause,” a judicial canon lifted from the 1972 ABA Model
Code of Judicial Conduct that in 2002 remained in effect in nine jurisdictions, even though it had been omitted from the
ABA's 1990 Model Code. 17 Minnesota's announce clause provided that “a candidate for a judicial office, including an
incumbent judge,” 18 shall not “announce his or her views on disputed legal or political issues.” 19
*695 A. The White Decision
While running for the Minnesota Supreme Court in 1996, Wersal distributed literature criticizing several of that court's
decisions on crime, welfare, and abortion. 20 A complaint filed against him with the Minnesota Lawyers Professional
Responsibility Board contended that his campaign literature violated Minnesota's announce clause. 21 The board
dismissed the complaint, expressing doubt that the announce clause passed constitutional muster. 22 Wersal nonetheless
withdrew from the election. 23
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Wersal ran again in 1998. This time he sought an advisory opinion from the board about whether it intended to enforce
the announce clause. 24 When the board refused to provide such an opinion, Wersal filed suit in federal district court
“seeking, inter alia, a declaration that the announce clause violate[d] the First Amendment.” 25 Other plaintiffs, including
the Minnesota Republican Party, joined to argue that “because the clause kept Wersal from announcing his views, they
were unable to learn those views and support or oppose his candidacy accordingly.” 26 The district court ruled for the
State, 27 and the Court of Appeals for the Eighth Circuit affirmed. 28 In upholding Minnesota's announce clause, these
courts read into the clause some limitations not apparent from the text of the clause. For example, they concluded that
as long as candidates do not announce their intention to abandon stare decisis, they can criticize past decisions by the
court without actually announcing his or her views on disputed legal or political issues. 29 The courts also determined
that Minnesota's announce clause would “reach only disputed issues that are likely to come before the candidate if he is
elected judge.” 30 Despite these judicially-imposed limitations, the Supreme Court granted Wersal's petition for writ of
certiorari. In a 5-4 decision, it reversed the lower courts and struck down *696 the clause. 31
Justice Scalia's majority opinion applied strict scrutiny review under the First Amendment to reject the board's argument
that the announce clause was justified by two compelling interests: (1) “preserving the impartiality of the state judiciary”
in order to “protect[] the due process rights of litigants,” and (2) “preserving the appearance of the impartiality of the state
judiciary” to “preserve[] public confidence in the judiciary.” 32 The Court recognized that preserving the impartiality (or
the appearance of impartiality) of the state judiciary might be considered compelling, but concluded that the announce
clause was not narrowly tailored to meet these interests. 33 The Court also observed that, while it was “neither assert[ing]
nor imply[ing] that the First Amendment requires campaigns for judicial office to sound the same as those for legislative
office,” there was in fact little practical difference between the two since state court judges “possess the power to ‘make’
common law [and] . . . the immense power to shape the States' constitutions as well.” 34
Justice O'Connor, while joining the Court's opinion, wrote “separately to express [her] concerns about judicial elections
generally.” 35 She concluded that “[i]f the State has a problem with judicial impartiality, it is largely one the State brought
upon itself by continuing the practice of popularly electing judges.” 36 Justice Kennedy likewise authored a concurring
opinion, articulating his view that no strict scrutiny analysis was necessary because “[t]he speech at issue . . . [did] not
come within any of the exceptions to the First Amendment.” 37 He went on to note, however, that a state's interest in
maintaining the integrity of its judiciary is of “vital importance.” 38 Thus, according to Justice Kennedy, states should be
free to take steps that do not run afoul of the First Amendment to protect judicial integrity, such as “adopt[ing] recusal
standards more rigorous than due process requires, and censur[ing] judges who violate these standards.” 39
White also produced two dissents. In one, Justice Ginsburg opined that the Court's opinion trivialized the differences
between judicial *697 elections and the elections to other legislative and executive posts. 40 Justice Ginsburg also
argued that invalidating the announce clause would have the effect of vitiating many other judicial canons, including
the prohibition on making pledges or promises to rule a certain way in a given case. 41 Justice Stevens authored a
separate dissent to highlight the flaws he perceived in treating judicial elections as analogous to legislative and executive
elections. 42
B. Decisions After White
Wersal also challenged two other provisions of the Minnesota Code in White: (1) the “partisan activities” clause, which
prohibited judges or judicial candidates from “identifying themselves as members of a political organization, except . . .
to vote,” 43 or from attending political gatherings, or seeking, accepting, or using political endorsements; 44 and (2) the
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“solicitation” clause, which prohibited candidates from “personally solicit [ing] or accept[ing] campaign contributions
or solicit[ing] publicly stated support.” 45 The Supreme Court remanded the case to the Eighth Circuit to consider these
challenges. 46 A panel of the Eighth Circuit upheld the solicitation clause, but remanded to the district court for further
proceedings on the partisan activities clause. 47 On en banc rehearing, a divided court granted Wersal and the other
plaintiffs complete relief. 48 The court struck down the partisan activities clause in its entirety, 49 and struck down the
solicitation clause to the extent that it prohibited judges or judicial candidates from personally soliciting campaign funds
in front of large groups or transmitting solicitations in writing above their personal *698 signatures, which was all the
plaintiffs sought. 50 Despite a petition for certiorari supported by ten amici briefs, the Supreme Court surprised many
observers by declining further review. 51
In and of itself, White I was hardly a remarkable decision, as it affected only one obsolete provision that seemed patently
overbroad. White II was a much more serious disruption of a state's authority over the design and operation of its coequal third branch. The Supreme Court's refusal to hear the case again signaled to many a constitutional mandate for
“anything goes” judicial contests. 52
Since White, other suits brought by Wersal's attorney, James Bopp of the James Madison Foundation in Terre Haute,
Indiana, 53 have successfully challenged both the pledge-and-promise and commit provisions in *699 Alaska, 54
Kansas, 55 Kentucky, 56 and North Dakota. 57 Pledge-and-promise clauses typically prohibit judicial candidates
generally from making pledges and promises of conduct in office regarding judicial duties other than the faithful and
impartial performance of the duties of the office. 58 Commit clauses prohibit statements that commit or appear to
commit the candidate with respect to cases, controversies, or issues that are likely to come before the court. 59 A suit
was also brought in Pennsylvania, but was dismissed on standing grounds, 60 and a request for preliminary injunction
was denied against Arizona's pledge-and-promise clause. 61 After Carey v. Woznitzek, the Kentucky Supreme Court
promulgated a narrower commit clause, but this too was stricken. 62 Two of these decisions are currently on appeal -Alaska Right to Life v. Feldman, 63 pending in the United States Court of Appeals for the Ninth Circuit, and Kansas
Judicial Watch v. Stout, 64 pending in the United States Court of Appeals for the Tenth Circuit. The parties in Wozniztek
may appeal as well. A similar challenge in a federal district court in Indiana is still pending, 65 and suits were recently
filed in Wisconsin, 66 and again in Pennsylvania. 67
In addition to the Eighth Circuit in White/Dimick striking down part of Minnesota's solicitation clause, the Eleventh
Circuit struck down, on its *700 own motion, Georgia's ban on personal solicitation of campaign contributions by
judges. 68 Federal district courts have struck down similar clauses in Kansas 69 and Kentucky, 70 but one federal district
court has declined to do so in Arkansas. 71
Perhaps because of Justice Kennedy's concurrence, 72 however, no challenge to the disqualification or recusal provisions
of a state code, rule, or statute has yet succeeded. 73 Furthermore, state appellate courts have upheld both New York's
promise-and-pledge clause 74 and Florida's promise-and-pledge clause and commit clause. 75 The state cases arise as
appeals from judicial disciplinary appeals, whereas the federal challenges generally arise as suits for declaratory or
injunctive relief by judges, judicial candidates, or interest groups against judicial disciplinary bodies. 76
C. The Effect on Judicial Codes
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After White, the American Bar Association House of Delegates amended Canon 5 of the Model Code in 2003 to combine
the pledge-and-promise and commit clauses, and to lift the restriction to statements that only “appear” to commit judges
to certain conduct. 77 This new version *701 prohibited, “with respect to cases, controversies, or issues that are likely
to come before the court . . . pledges, promises or commitments that are inconsistent with the impartial performance
of the adjudicative duties of the office.” 78 At the same time, a new section 10 was added to Canon 3B to provide: “A
judge shall not, with respect to cases, controversies or issues that are likely to come before the court, make pledges,
promises or commitments that are inconsistent with the impartial performance of the adjudicative duties of the office.” 79
These changes have already been adopted, in whole or part, by twelve states: Arizona, Florida, Louisiana, Maryland,
Minnesota, Nevada, New Mexico, South Dakota, Iowa, Oklahoma, North Dakota, and Wisconsin. 80
In all, at least twenty-two state supreme courts have amended their codes in response to White. 81 And in at least
six states--Alabama, Florida, Michigan, Ohio, South Dakota, and Vermont--judicial ethics advisory committees or
disciplinary bodies withdrew or amended earlier positions deemed inconsistent with White. 82
In February, the ABA House of Delegates unanimously approved the 2007 Model Code of Judicial Conduct, replacing
the 1990 version last amended in 2003. 83 The 2007 version retains the 2003 amendments to the pledge-and-promise and
commit provisions, 84 but added additional comments guiding their application, undoubtedly in response to concerns
about running afoul of White. 85
*702 D. The Effect on Judicial Campaigns
White and its progeny (legitimate or otherwise), together with the resulting code changes, have created a sea change
in judicial campaign practices. Special interest groups have participated in judicial campaigns for several decades, but
the judicial conduct code provisions allowed the candidates themselves to operate in a parallel universe, with conduct
not entirely dissimilar to nominees for officers of a luncheon club. Now, these groups can attempt to directly influence
candidates' campaign behavior. Individuals and organizations no longer have to engage in “guesswork” about whether
they are channeling their contributions and support to the right candidate. All too often, in fact, support comes in
the wake of what can be perceived as issue commitments from candidates. These commitments often come about
after personal screening sessions or through answers to questionnaires on issues as diverse as cloning, pornography,
homosexual marriage, abortion, public school prayer, tort reform, school vouchers, or display of religious symbols on
public property. 86
While questionnaires touching on such subjects existed long before White, candidates generally ignored or evaded them
by pointing to the ethical restrictions 87 that White and its progeny have eroded. 88 Now *703 interrogators can, as a
price for support or at least a lack of opposition, “demand that judicial candidates make general statements coming down
on one side or the other on [an] issue without making a promise to rule . . . in a particular way.” 89 The judicial candidate
who sits idly by in this tempest may be called many things, but “judge” may not be one of them. Candidates who do not
seek and secure important endorsements will lose an invaluable entry into many voting groups. And as judicial campaign
*704 spending reaches unprecedented levels in many states, 90 candidates without the financial backing of organized
groups may be hopelessly outgunned. More ominously, candidates who avoid commitments during their campaigns may
even come under attack from the media and others for hiding their views. 91
Moreover, the activities of individuals and groups who do not believe in, or perhaps even desire, an independent judiciary,
may undermine the candidate's core message. Sometimes, even “friendly” support from a political party or advocacy
group undermines public confidence in the candidate's impartiality. Such support may help drag a candidate to victory
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because voters find the opponent even more objectionable, but it can backfire against its intended beneficiary. 92 Even
more perversely, the primary motivation of some special interest campaigns may not be related to the judiciary at all,
but may merely be a means to enhance voter interest and turnout for up-ballot races. 93 In the first post-White judicial
campaign for a seat on the 2003 Pennsylvania Supreme Court, the Republican candidate declined to reveal her views
on particular issues while her Democratic opponent offered candid views on a wide range of issues, illustrated by his
response to a survey created by the National Abortion *705 and Reproductive Action League. 94 After winning by
86,000 votes, reputedly because of strong party turnout in Philadelphia, 95 the Democrat justice-elect stated, “I think
people liked me because I told them the truth.” 96
Issues-oriented judicial campaigns are not yet the norm across the nation, but they are becoming increasingly
commonplace. 97 While there are encouraging examples of elections where voters recoil from aggressive, high-decibel
judicial campaigns, 98 there is real danger that the “race to the bottom” will accelerate in coming years. In that event,
how judges view themselves, and how others view them, may be fundamentally transformed, with profound implications
for the application of the rule of law in our nation.
III. What About the Litigant's Right to an Impartial Forum?
The focus in recent litigation and code changes has been on candidates' and voters' free speech rights. But what about
litigants' rights to an impartial forum? What about the state's interest in protecting, or at least not further eroding,
public confidence in an independent and impartial judiciary? And what about each state's interest in maintaining its
separation of powers so that judges do not act, and are not seen as acting, *706 like legislators in robes? Of course,
individual litigants in both trial and appellate courts can theoretically (and occasionally, viably) challenge the fairness
and impartiality of a particular judge or justice on due process grounds. In addition, most jurisdictions provide additional
protection through rules providing for disqualification or recusal, at a standard lower than a due process violation, of
judges and justices that are, or appear, biased or prejudiced. 99 Are these existing options sufficient to protect litigants?
If not, what can be done?
A. Due Process Challenges
The United States Supreme Court has traditionally recognized that judicial impartiality, and the appearance of
impartiality, is a state interest of the highest order. As the Court explained in Marshall v. Jerrico, Inc.:
The Due Process Clause entitles a person to an impartial and disinterested tribunal in both civil and criminal
cases. This requirement of neutrality in adjudicative proceedings safeguards the two central concerns
of procedural due process, the prevention of unjustified or mistaken deprivations and the promotion
of participation and dialogue by affected individuals in the decisionmaking process. The neutrality
requirement helps to guarantee that life, liberty, or property will not be taken on the basis of an erroneous
or distorted conception of the facts or the law. At the same time, it preserves both the appearance and reality
of fairness, ‘generating the feeling, so important to a popular government, that justice has been done,’ by
ensuring that no person will be deprived of his interests in the absence of a proceeding in which he may
present his case with assurance that the arbiter is not predisposed to find against him. 100
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In short, “[t]he legitimacy of the Judicial Branch ultimately depends on its reputation for impartiality and
nonpartisanship.” 101 Even White's author has recognized that the political branches “represent[] ‘the People’; the judge
represents the Law--which often requires him to rule against the People.” 102
*707 In theory, a judge's campaign conduct could be so outrageous as to deny a litigant's due process right to a fair
trial. The Supreme Court has held that the very presence of a particular judge as the presiding officer in a particular trial
or under a particular judicial system may violate due process. 103
But a litigant's chances of obtaining relief under this remedy remain extremely remote. The Supreme Court has never
found a due process violation based on a judge's campaign conduct or political speech. Further, at least one commentator
has argued that White actually weakens due process arguments based on judicial bias, at least in the criminal law
context. 104 This is because if a defendant makes a due process challenge to a particular judge's participation based on
a judge's tough-on-crime campaign statements, “the judge can point to White as support for denying the motion.” 105
Given that the due process hurdle is so high, adoption of stricter recusal rules would be more effective.
B. The Recusal Option
As noted above, Justice Kennedy's White concurrence posited that disqualification and recusal rules are the appropriate
means to balance judicial candidates' free speech rights with litigants' due process rights to an impartial forum. 106
This suggestion helped bring recusal to the forefront as a means to resolve the constitutional tension highlighted by the
various opinions in White. But in most jurisdictions, existing recusal standards are *708 too constricted to be effective
in attaining an independent and impartial third branch. 107
Reaction by commentators to reform through stricter recusal rules has been mixed. Some have expressed the view
that recusal is a more effective method of balancing the competing compelling interests than stifling candidates' speech
through judicial canons. 108 Given that the scope of the vaguer canons (such as the announce clause at issue in White)
are unclear, “an approach that focuses on recusal would better protect robust debate and avoid the dangers of arbitrary
or partisan enforcement by assuring candidates that speech within the gray areas would not be subject to sanction.” 109
Moreover, strong speech during a campaign that is “not subsequently implicated in specific cases or not followed up by
biased behavior while on the bench” is not unnecessarily squelched, thereby fostering interest in freer public debate by
judicial candidates. 110 Finally, permitting candid speech that reveals biases by judicial candidates may actually benefit
litigants by putting them on notice about a judge's partiality, and thus, grounds for recusal. The Mississippi Supreme
Court recognized as much in holding that a judge could not be sanctioned for exercising his free speech rights to make
anti-gay statements to the media, but noting that the judge “will doubtless[ly] face a recusal motion from every gay and
lesbian citizen who visits his court.” 111
Whatever state interest the Commission may find in preventing judges from announcing their private views
on gay rights would conflict with, and be outweighed by, the more compelling state interest of providing an
impartial court for all litigants, including gays and lesbians. *709 Allowing--that is to say, forcing--judges
to conceal their prejudice against gays and lesbians would surely lead to trials with unsuspecting gays or
lesbians appearing before a partial judge. Unaware of the prejudice and not knowing that they should seek
recusal, this surely would not work to provide a fair and impartial court to those litigants. 112
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Finally, the existence of a recusal process will give judicial candidates “cover” to avoid making promises or commitments
during campaigns in particular or during the course of their judicial service. 113 As Professor Schotland observed in the
context of the Missouri Supreme Court's reference to recusal in its order amending that state's judicial code in response
to White:
That is an inspired step. It supports the overwhelming majority of candidates who want to campaign
judiciously. They will be able to say “I know what you'd like me to say, but if I go into that then I'll be
unable to sit in just the cases you care about most.” In addition, the Missouri step enables any candidate
whose opponent has stretched the envelope (with some variant of “I'll hang them all,” or “I believe that
anyone convicted of child abuse should receive the maximum sentence allowed by law,” or “I'm a tenant,
not a landlord”), to respond with “My opponent has told you what he thinks you want, but has not told
you that he will not be able to deliver, he will be disqualified from the cases you care about.” 114

On the other hand, recusal as a mechanism for protecting the state's interest in preserving both the impartiality and,
possibly more important, the appearance of impartiality of the judiciary, has its limitations and thus critics. 115 Some
commentators are skeptical that recusal in any form can serve as an effective counterbalance to the appearance of
impartiality caused by much campaign speech. 116 The most obvious problem with relying on recusal is that “seeking
recusal because of a judge's campaign activity is a difficult task for the movant and places an undue burden on *710
judges.” 117 Others point to the fact that the “ability of nonparties to move for recusal is either nonexistent or, at best,
severely limited.” 118 And, given how difficult it is to succeed with a recusal motion at both the trial and appellate court
levels, parties and their attorneys may have legitimate concerns about even seeking recusal. 119
Two other realities also render recusal an arguably inadequate remedy for litigants. First, seeking recusal for campaign
speech or conduct requires both that litigants know about the judge's or justice's campaign conduct and that litigants
have the resources to bear the cost of litigating recusal. 120 In addition, there are costs to the judicial system that “arise
from the shuffling of such cases between judges and from the effort required to litigate the determination of which
individual cases should be shuffled and which should stay where they are.” 121 Second, while recusal might arguably
satisfy the state's compelling interest in preserving both impartiality and the appearance of impartiality in litigants' eyes,
it does little to preserve confidence in the judiciary in the eyes of the general public as judicial elections become even
more politicized. 122
Obviously to some degree the effectiveness of any new recusal standard depends significantly on the narrowness or
broadness of such a rule. Recusal jurisprudence in most states is inadequate to provide *711 meaningful assurance that
a sitting judge in a particular case will be absolutely impartial. In the well-known Texaco, Inc. v. Pennzoil, Co. case,
Texaco complained about Pennzoil's lead trial counsel serving on the judge's campaign steering committee and making
a $10,000 contribution to the trial judge's campaign after suit was filed. 123 The Texas First Court of Appeals summarily
rejected this argument, reasoning that--despite its allegations-- Texaco could not actually prove that the judge was “either
biased or prejudiced in any manner or that he was acting as judge in his own case or enjoyed any pecuniary interest in the
outcome of the case.” 124 Two members of the Michigan Supreme Court reached the same result recently in declining to
recuse themselves in an appellate proceeding involving parties that contributed to their campaigns. 125 These two justices
went so far as to hold that, regardless of public perception, campaign contributions to a judge can never form the basis
of a recusal motion so long as the contribution is within the legal limits. 126
1. Adoption of the ABA Disqualification Standard
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One option for states seeking stronger protections for litigants in light of White is adoption of the ABA's disqualification
standard. 127 It carries more bite than the permissive language of most states' recusal rules, and, unlike most jurisdictions,
it specifically speaks to campaign speech as a ground for recusal:
Rule 2.11 Disqualification
(A)A judge shall disqualify himself or herself in any proceeding in which the judge's impartiality might
reasonably be questioned, *712 including but not limited to the following circumstances:

....

(5)The judge, while a judge or judicial candidate, has made a public statement, other than in a court
proceeding, judicial decision, or opinion, that commits or appears to commit the judge to reach a particular
result or rule in a particular way in the proceeding or controversy.

The committee that proposed this addition noted that while the Model Code, like the vast majority of states, already
contained disqualification provisions, “‘it was important to include a provision . . . that related directly to judicial
campaign speech’ and that was ‘designed to make the disqualification ramifications of prohibited speech violations
explicit.”’ 128 Following this lead, at least eleven states have since specifically adopted some form of the ABA's provision
specifically aimed at campaign speech. 129
The ABA provision is mandatory 130 and requires recusal for comments that merely appear to, rather than actually,
commit a judicial candidate on an issue. 131 Violation of the ABA's provision thus can have real consequences--both
legal and ethical. 132 “The legal consequence is a reversal of the judge's decisions; the ethical consequence is the initiation
of disciplinary proceedings against the judge, which can result in private *713 discipline, public discipline, suspension,
or removal from office.” 133 Of course, such results will not follow from an ethics code alone-- the ABA standards will
need to be adopted via statute or procedural rule to give litigants the benefit of this standard in a pending case, as opposed
to the mere emotional satisfaction of seeing a judge disciplined after their case has been lost.
While the ABA provision has been adopted in several jurisdictions, its constitutionality has only been challenged in
Florida and North Dakota, where it has thus far survived 134 In Florida, the Family Policy Council recently filed an
emergency appeal of the failure to enjoin the recusal canon to the Eleventh Circuit. 135
Despite these rulings, some commentators have cautioned that the ABA's recusal provision may be constitutionally
infirm:
[I]n adopting a provision “designed to make the disqualification ramification of prohibited speech violations
explicit,” the ABA has exposed the Code to challenges that the new disqualification rule impermissibly chills
a candidate's political speech by raising the possibility that, as a judge, the candidate will be disciplined
for the content and the communicative impact of her statements in the form of disqualification. Because
the rule appears to “swee[p] too much speech” that is constitutionally protected, the rule is particularly
vulnerable to an overbreadth challenge. Moreover, because, as drafted, the rule is unclear as to precisely
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what speech will cause a candidate's impartiality to be reasonably questioned and what speech will not, the
rule may also be subject to challenges that it is void for vagueness. 136

Aside from potential constitutional problems, some commentators have opined-- perhaps unpersuasively--that the ABA
standard is simply unworkable. 137 For example, the provision for disqualification if a candidate “appears to commit”
to an issue or controversy could prove *714 problematic for judges who teach because a statement in the classroom that
“a particular decision is such a departure from sound policy or past precedent that it ought to be overruled . . . could be
interpreted as appearing to commit to a particular legal issue.” 138 Indeed, the argument goes, “it is quite possible that
a successful candidate would be required to be disqualified in so many cases that the judge could rarely sit on cases.” 139
This would lead to “a significant burden on court administrators . . . [who] would be required to maintain a list of the
types of cases judges would be disqualified from hearing and assign cases accordingly.” 140
Despite these reservations, at least one commentator has argued that the ABA provision does not go far enough,
especially toward protecting criminal defendants appearing before judges who have taken strong pro-prosecution
election stands. 141 To truly protect such defendants, the ABA would have to mandate disqualification “in any criminal
case that will raise an issue about which the judge promised to be ‘tough.”’ 142
2. California's Recusal Standards
California's mandatory recusal and disqualification provisions are stricter than most jurisdictions. Thus, they have the
potential to provide significant protection to litigants who are concerned about judicial campaign speech. California
rules and canons, however, lack any specific mention of disqualification related to public statements made by judges or
judicial candidates, and offer significantly less protection to litigants in appellate courts. 143
For trial courts, the rules provide:
Trial court judges must recuse themselves if, for any reason:

(i) The judge believes his or her recusal would further the interests of justice,

(ii) The judge believes there is a substantial doubt as to his or her capacity to be impartial, or

*715 (iii) A person aware of the facts might reasonably entertain a doubt that the judge would be able
to be impartial. 144

If a judge does not disqualify himself or herself when mandated, the rules provide a procedure for requesting the judge
to do so, and, if he or she refuses, for the disqualification request to be heard by another judge. 145 In addition, litigants
in California have the absolute right to strike one judge upon submission of a timely sworn statement that the party has
reason to believe the judge is prejudiced against the party, the party's attorney, or the interest of the party or attorney. 146
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The California Code of Civil Procedure expressly provides that its judicial disqualification and peremptory challenge
provisions do not extend to appellate justices. 147 Rather, appellate recusal is governed by the Code of Judicial Conduct
where the appellate bias disqualification grounds basically mirror those of the trial court:
(4) An appellate justice shall disqualify himself or herself in any proceeding if for any reason:

(a) the justice believes his or her recusal would further theinterest of justice; or

(b) the justice substantially doubts his or her capacity to be impartial; or

(c) the circumstances are such that a reasonable person aware of the facts would doubt the justice's ability
to be impartial. 148

Despite the similarity in the substantive grounds for disqualification in the trial and appellate courts, there are significant
practical reasons the appellate litigant has fewer protections. 149 First, unlike in the trial court, there is no mechanism
to request an appellate justice recuse himself or herself, or for getting another judge or justice to decide the issue. 150
Second, there is no automatic *716 strike provision applicable to appellate courts. 151 Finally, unlike trial judges,
there is no requirement that appellate justices disclose information to litigants and lawyers that might be relevant to
disqualification. 152 Thus, while California provides more protection than many jurisdictions for litigants concerned
about campaign conduct, it is not a compelling model for other jurisdictions, especially in the appellate arena.
Given the added cost and uncertainty of litigating judicial disqualification, a peremptory challenge option will usually
be the most practical solution to address concerns about judicial bias. Of course, neither the judicial disqualification
nor the peremptory challenge provisions are helpful if a litigant does not know there is reason, such as positions taken
during a campaign, to question a judge's impartiality. 153 This reality is dealt with by California's judicial canons, which
provide that “[i]n all trial court proceedings, a judge shall disclose on the record information that the judge believes the
parties or their lawyers might consider relevant to the question of disqualification, even if the judge believes there is no
actual basis for disqualification.” 154
3. Adoption of Broader Judicial Peremptory Strike Provisions
Another option for jurisdictions is the creation of more liberal automatic strike rules that extend to appellate judges and
justices. 155 As a general rule, in a majority of states “a party must allege and demonstrate good cause before a judge
will be disqualified.” 156 In about one-third of the states, 157 “have, by the adoption of statutes or court rules, effectively
shifted *717 the decision on disqualification from the challenged judge to the challenging litigant.” 158 These are known
by various names, i.e., “automatic strikes,” “automatic substitution,” “change-in-judge provisions,” and “peremptory
strikes.” 159 What they all have in common is that they provide a litigant the right to remove a judge without proving
that the judge is biased or incompetent to sit. 160
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These strike provisions differ in their procedural operations. As one commentator explains: “Some courts require the
challenged judge to transfer these motions immediately to a colleague . . .; some require transfer only after the challenged
judge has ensured the motion's timeliness and sufficiency; the rest let the challenged judge decide on these motions
herself.” 161 Moreover, these rules have been created by court rule and by statute, but “[l]egislatively-enacted peremptory
challenge procedures have usually been very controversial . . . [and] subject to attack on constitutional grounds.” 162
Early legislative attempts to provide litigants with an automatic strike without regard to prejudice were unsuccessful. 163
For example, in 1977, the Nevada legislature passed a peremptory challenge statute providing that any party who paid
one hundred dollars to support the district judges' travel fund was entitled to a peremptory strike without the necessity
of proving disqualification or filing an affidavit of bias or prejudice. 164 The Nevada Supreme Court struck down the
statute as violating the separation of powers. 165
Although other statutory strike systems have fared better, 166 commentators have nonetheless recognized that “the most
expedient method of instituting a peremptory challenge procedure is by court-adopted rule.” 167 This is because there can
be “no possible violation of the constitutional separation of powers doctrine when the judiciary, and not the legislature,
allows for a peremptory substitution of judge without a *718 supporting affidavit.” 168
Perhaps the best known statutory strike system is in California, where litigants have the absolute right to strike one
judge, but only upon submission of a timely sworn statement that the party has reason to believe the judge is prejudiced
against the party, the party's attorney, or the interest of the party or attorney. 169 However, no similar procedure exists
in *719 the appellate courts.
Jurisdictions adopting this system--and extending it to appellate judges and justices--would provide an additional (and
arguably more effective) tool for litigants in light of White and the resulting canon amendments. Such a system would
allow for one timely strike by each party of an appellate judge or justice assigned to a particular case. 170 This would
cause minimal disruption in the appellate courts, as they should already have the necessary mechanisms in place for
reassigning cases when a particular judge or justice is disqualified or recused. 171
*720 The benefit to litigants faced with a judge who may be biased against them is evident. They would avoid the burden,
delay, and expense of proving that disqualification or recusal is required. Certainly, the resources that would otherwise
be dedicated to briefing by the parties and decision-making by the courts could be better utilized on the merits of a
given case. In addition, in those cases where strikes are prompted by campaign conduct, gone would be the debate about
whether the candidate's speech crossed the line to a commitment on an issue; also absent would be the question of how
much is too much in looking at campaign contributions. Moreover, the number of strikes directed to a particular justice
in the course of his or her term would be the ultimate “bar poll”--quite a useful guide to the voters in the next election.
As with all options, a peremptory strike system is subject to manipulation, and thus is not the perfect solution. According
to one commentator, California's strike system “has the potential to limit judicial independence in making impartial
decisions,” because it “can be used to put pressure on a particular judge.” 172 Any such campaign to intimidate a judge
through use of the strike system, though, could only be effectively instituted by a party appearing in the same court with
real frequency, such as the district attorney or public defender's office. 173 Thus, it seems the benefit gained in increasing
public and litigants' confidence in the judiciary still makes this the most attractive solution.
IV. Conclusion
While all the ramifications of White and its progeny are not yet known, it seems likely that judges, at least for the near
future, will be seen as more human and more political than has been customary in our lifetimes. Those imbued with the
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world view that judges should be scholar-philosophers pronouncing neutral principles from Olympian heights may have
some rude shocks as the rough-and-tumble world of judicial confirmation hearings and judicial election campaigns play
out on multiple media outlets. As Justice Kennedy observed, public confidence in the administration of justice may be
enhanced by increasing a litigant's ability *721 to select a different judge in a particular case. 174 The bench and bar
should try to devise a suitable method for litigants to exercise this opportunity.
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to pay judgment against insurance company when that justice had a similar suit against a different insurance company pending
in a lower court); Ward v. Vill. of Monroeville, 409 U.S. 57, 59 (1972) (conviction reversed when mayor whose village was
financed by fines collected in his court presided at trial); Johnson v. Mississippi, 403 U.S. 212, 215-16 (1971) (judge could
not try defendant for contempt after losing a suit to defendant); In re Murchison, 349 U.S. 133, 138-139 (1955) (judge who
indicts defendant cannot also conduct trial); Offutt v. United States, 348 U.S. 11, 13-14 (1954) (judge who became personally
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embroiled with counsel during trial could not preside over contempt proceedings against that attorney); Tumey v. Ohio, 273
U.S. 510, 522 (1927) (judge whose salary depends on fines collected upon conviction cannot try defendant).

104

Joanna Cohn Weiss, Tough on Crime: How Campaigns for State Judiciary Violate Criminal Defendants' Due Process Rights,
81 N.Y.U. L. Rev. 1101, 1122-26 (2006).

105

Id. at 1125.

106

Republican Party of Minn. v. White, 536 U.S. 765, 794 (2002) (Kennedy, J., concurring) (noting that states are free to “[a]dopt
recusal standards more rigorous than due process requires, and censure judges who violate these standards”).

107

E.g., Tobin A. Sparling, Keeping Up Appearances: The Constitutionality of the Model Code of Judicial Conduct's Prohibition
of Extrajudicial Speech Creating the Appearance of Bias, 19 Geo. J. Legal Ethics 441, 479-82 (2006) (discussing why existing
recusal standards are not an effective remedy for bias).

108

E.g., Briffault, supra note 5, at 236 (“[S]tate supreme courts, or other bodies responsible for the implementation of campaign
codes, should consider shifting the enforcement of the pledge, promise, and commitment bans from sanctions for campaign
statements that violate the canons to the requirement that judges recuse themselves from cases involving litigants or raising
issues that were the subjects of a campaign pledge, promise, or commitment.”); Weiss, supra note 104, at 1127 (“[A] recusal
remedy is the best way to balance the need for free, open campaigns with the dangers that arise when judges win votes by
declaring their intent to be tough on crime and then hear alleged criminals' cases.”).

109

Briffault, supra note 5, at 237.

110

Id.

111

Miss. Comm'n on Judicial Performance v. Wilkerson, 876 So. 2d 1006, 1015 (Miss. 2004).

112

Id.

113

E.g., Joseph E. Lambert, Contestable Judicial Elections: Maintaining Respectability in the Post-White Era, 94 Ky. L.J. 1, 14
(2005) ( “The possibility of mandatory recusal ... provides candidates a legitimate basis for declining to answer questions by
which the questioner seeks to obtain a commitment from the candidate.”).

114

Roy A. Schotland, To the Endangered Species List, Add: Nonpartisan Judicial Elections, 39 Willamette L. Rev. 1397, 1420
(2003).

115

Briffault, supra note 5, at 237 & n.227.

116

E.g., Williams, supra note 8, at 225-26.

117

See, e.g., Shepard, supra note 11, at 1079 (noting that, at least in federal courts, “[s]eeking recusal on grounds that a judge
has made general comments indicating a bias against a class of litigants has seldom been successful”); Williams, supra note
8, at 225-26.

118

Sparling, supra note 107, at 479.

119

Id. at 479-80.

120

See Schotland, supra note 114, at 1420. Florida has addressed this first shortcoming by requiring judges to “disclose
on the record information that the judge believes the parties or their lawyers might consider relevant to the question of
disqualification, even if the judge believes there is no real basis for disqualification.” Fla. Stat. Ann. Code of Judicial Conduct
Canon 3(E)(1) cmt. (2000); see also In re Frank, 753 So. 2d 1228, 1239 (Fla. 2000) (discussing the Canon 3 commentary).

121

Shepard, supra note 11, at 1081-82. But see Donald L. Burnett, Jr., A Cancer on the Republic: The Assault upon Impartiality
of State Courts and the Challenge to Judicial Selection, 34 Fordham. Urb. L.J. 265, 289 (2007) (“[I]f a litigant's right to an
impartial tribunal were ... held hostage to the ‘efficiency’ of allowing biased judges to decide cases then the law's promise of
neutrality would truly be broken.”).
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122

Some commentators suggest that depriving judges of the opportunity to fulfill specific campaign promises, after the law
allows them to campaign on issues, is fundamentally wrong. See, e.g., James Layman, Judicial Campaign Speech Regulation:
Integrity or Incentives?, 19 Geo. J. Legal Ethics 769, 779 (2006) (“To the extent that judges deal with political issues, it is
perfectly reasonable that they be expected to state those views so that voters may make informed choices.”).

123

Texaco, Inc. v. Pennzoil, Co., 729 S.W.2d 768, 842 (Tex. App. - Houston [1st Dist.] 1987, writ ref'd n.r.e.).

124

Id. at 845.

125

See Adair v. Dep't of Educ., 709 N.W.2d 567, 579-81 (Mich. 2006).

126

Id. at 581; see also Peter Geier, Recusal Fight Highlights Judicial Election Concerns: The Appeal of a $50M Verdict Involving
Key Donor Draws Fire, Nat'l L.J., Apr. 24, 2006, at 6 (discussing two recent cases in which justices on the West Virginia and
Illinois supreme courts refused to recuse themselves from cases involving parties that contributed millions to their campaigns).
The Supreme Court denied certiorari on a due process claim in the Illinois case. Avery v. State Farm Mut. Auto. Ins. Co.,
126 S. Ct. 1470 (2006) (mem.).

127

This provision, enacted in 2007, was taken without substantive change from the 2005 proposed model code. Model Code of
Judicial Conduct Canon 3(E)(1) (2005).

128

Medina, supra note 6, at 1073 (quoting Standing Comm. on Judicial Independence et al., ABA, Report to the House of
Delegates 11 (2003)).

129

See, e.g., Ariz. Code of Judicial Conduct Canon 3(E)(1)(e); Fla. Code of Judicial Conduct Canon 3(E)(1)(f); Iowa Code of
Judicial Conduct Canon 3(C)(1)(e); Md. Code of Judicial Conduct Canon 3(C)(1)(e); Minn. Code of Judicial Conduct Canon
3(D)(1)(e); Nev. Code of Judicial Conduct Canon 3(E)(1)(f); N.H. Code of Judicial Conduct Canon 3(E)(1)(e); N.M. Code of
Judicial Conduct R. 21-400(A)(6); Okla. Code of Judicial Conduct Canon 3(E)(1)(e); S.D. Code of Judicial Conduct Canon
3(E)(1)(e); Wis. Code of Judicial Conduct R. 60.04(4)(f).

130

A new Comment in the 2007 Code makes the judge's duty to self-recuse explicit. Model Code of Judicial Conduct Canon 2
cmt. 2 (2005). (“A judge's obligation not to hear or decide matters in which disqualification is required applies regardless of
whether a motion to disqualify is filed.”).

131

Howland W. Abramson & Gary Lee, The ABA Model Code Revisions and Judicial Campaign Speech: Constitutional and
Practical Implications, 20 Touro L. Rev. 729, 737-38 (2004).

132

Id.

133

Id.

134

See Fla. Family Policy Council v. Freeman, No. 4:06-cv-00395-RH-WCS (N.D. Fla. Oct. 10, 2006); N.D. Family Alliance,
Inc. v. Bader, 361 F. Supp. 2d 1021, 1043-44 (D.N.D. 2005).

135

Press Release, James Madison Ctr. for Free Speech, Florida Family Policy Council Files Emergency Appeal (Oct. 12, 2006),
available at http:// www.jamesmadisoncenter.org.

136

Medina, supra note 6, at 1095 (internal citations omitted); see also Abramson & Lee, supra note 131, at 735-41.

137

See, e.g., Abramson & Lee, supra note 131, at 742-44.

138

Id. at 736.

139

Id. at 739.

140

Id. at 742.

141

See Weiss, supra note 104, at 1127-28.
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142

Id. at 1127.

143

See generally Cal. Civ. Proc. Code § 170.1 (2005).

144

Id. § 170.1(a)(6)(A).

145

Id. § 170.3(c).

146

Id. § 170.6.

147

Cal. Civ. Proc. Code §§ 170.6(a)(1), 170.7.

148

Cal. Code of Judicial Ethics Canon 3E(3) (2005).

149

See, e.g., Ignazio J. Ruvolo, California's Amendment to Canon 3E of the Code of Judicial Conduct Requiring Self-Recusal of
Disqualified Appellate Justices--Will it Be Reversible Error Not to Self-Recuse?, 25 T. Jefferson L. Rev. 529, 529-30 (2003).

150

Id. at 529.

151

Id. at 536.

152

Id.

153

See, e.g., Gavin Hachiya Wasserman, Invoking the Procedure for Judicial Disqualification, L.A. Law., April 2005, at 10.

154

Cal. Code Judicial Ethics Canon 3E(2) (2005).

155

See Sparling, supra note 107, at 481 (identifying a “peremptory right of recusal” as a solution to some of the shortcomings of
discretionary recusal standards as applied to campaign conduct).

156

Flamm, supra note 99, at 59.

157

Deborah Goldberg et al., The Best Defense: Why Elected Courts Should Lead Recusal Reform 26 (publication forthcoming);
see, e.g., Alaska Stat. § 22.20.022 (2004); Haw. Rev. Stat. § 601-7(b) (1993); Idaho R. Civ. P. 40(d)(1); Ill. Code Civ. P. §
2-1001; Ind. Code Ann. § 35-36-5 (LexisNexis 1998); Kan. Stat. Ann. § 20-311d (2006); Minn. Stat. Ann. § 542.16 (West 2000
& Supp. 2007); Mo. R. Civ. P. 51.05 (2006); Mont. Code Ann. § 3-1-804 (2005); N.D. Cent. Code Ann. § 29-15-21 (2006);
N.M. Stat. Ann. § 38-3-9 (West 1998); Or. Rev. Stat. Ann. §§ 14.250-14.270 (West 2000); Wash. Rev. Code §§ 4.12.040-4.12.050
(West 2006).

158

Flamm, supra note 99, at 59.

159

Id.

160

Id. at 59-60.

161

Goldberg, et al., supra note 157, at 27.

162

Roger M. Baron, A Proposal for the Use of a Judicial Peremptory Challenge System in Texas, 40 Baylor L. Rev. 49, 54 (1988).

163

See id. at 55.

164

Id. at 54.

165

See Johnson v. Goldman, 575 P.2d 929, 930 (Nev. 1978).

166

See State v. Holmes, 315 N.W.2d 703, 721 (Wis. 1982) (upholding Wisconsin's peremptory strike statute as a constitutional
exercise of the legislative power to ensure fair trials).

167

Baron, supra note 162, at 56.
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168

Id. at 55-56.

169

Cal. Code of Civ. Pro. § 170.6 (2002). Prejudice against party, attorney or interest thereof; motion and affidavit; assignment
of another judge, court commissioner or referee; number of motions; continuance; cumulative remedy; severability
(a)(1) No judge, court commissioner, or referee of any superior court of the State of California shall try any civil or criminal
action or special proceeding of any kind or character nor hear any matter therein that involves a contested issue of law or fact
when it shall be established as hereinafter provided that the judge or court commissioner is prejudiced against any party or
attorney or the interest of any party or attorney appearing in the action or proceeding.
(2) Any party to or any attorney appearing in any action or proceeding may establish this prejudice by an oral or written
motion without notice supported by affidavit or declaration under penalty of perjury or an oral statement under oath that the
judge, court commissioner, or referee before whom the action or proceeding is pending or to whom it is assigned is prejudiced
against any party or attorney or the interest of the party or attorney so that the party or attorney cannot or believes that he
or she cannot have a fair and impartial trial or hearing before the judge, court commissioner, or referee.
....
(3) If the motion is duly presented and the affidavit or declaration under penalty of perjury is duly filed or an oral statement
under oath is duly made, thereupon and without any further act or proof, the judge supervising the master calendar, if any,
shall assign some other judge, court commissioner, or referee to try the cause or hear the matter. In other cases, the trial of the
cause or the hearing of the matter shall be assigned or transferred to another judge, court commissioner, or referee of the court
in which the trial or matter is pending or, if there is no other judge, court commissioner, or referee of the court in which the
trial or matter is pending, the Chair of the Judicial Council shall assign some other judge, court commissioner, or referee to try
the cause or hear the matter as promptly as possible. Except as provided in this section, no party or attorney shall be permitted
to make more than one such motion in any one action or special proceeding pursuant to this section; and in actions or special
proceedings where there may be more than one plaintiff or similar party or more than one defendant or similar party appearing
in the action or special proceeding, only one motion for each side may be made in any one action or special proceeding.
....
(5) Any affidavit filed pursuant to this section shall be in substantially the following form:
(Here set forth court and cause)
State of California,) PEREMPTORY CHALLENGE
County of __________ ) ss.__________, being duly sworn, deposes and says: That he or she is a party (or attorney for a party)
to the within action (or special proceeding). That _____ the judge, court commissioner, or referee before whom the trial of the
(or a hearing in the) aforesaid action (or special proceeding) is pending (or to whom it is assigned) is prejudiced against the
party (or his or her attorney) or the interest of the party (or his or her attorney) so that affiant cannot or believes that he or
she cannot have a fair and impartial trial or hearing before the judge, court commissioner, or referee.
Subscribed and sworn to before me this _____ day of _____________, 2006.
(Clerk or notary public or other officer administering oath)
(6) Any oral statement under oath or declaration under penalty of perjury made pursuant to this section shall include
substantially the same contents as the affidavit above.

170

Texas has such a provision in place permitting automatic strikes of an appellate judge or justice, but it is limited to “former,
retired, or senior judge[s] or justice[s],” or “a judge or justice who was defeated in the last primary or general election for
which the judge or justice was a candidate for the judicial office held by the judge or justice.” Tex. Gov't Code Ann. § 75.551
(Vernon 2005).

171

See Debra Lyn Bassett, Judicial Disqualification in the Federal Appellate Courts, 87 Iowa L. Rev. 1213, 1253 (2002) (stating
that federal appellate court cases are heard by panels of three judges and, therefore, one of the three judges can be replaced
without a “complete change of the judicial arbiter”).

172

James Michael Scheppele, Are We Turning Judges into Politicians?, 38 Loy. L.A. L. Rev. 1517, 1523 (2005).

173

See id. at 1523-24 (noting that frequently appearing parties could manipulate judges by filing a judicial challenge in every case
heard by a particular judge).

174

Republican Party of Minn. v. White, 536 U.S. 765, 793-94 (2002) (Kennedy, J., concurring).
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